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“Americans remain divided on health reform,” according to a May 21, 2010 report from  the Kaiser Family Foundation.   The Foundation emphasized that 44% of respondents are confused about the law and only 41% have a favorable opinion of the new health reform bill.  

No wonder.  What else might anyone have expected after a year of nasty demagoguery and misleading claims about health reform.  Republicans sought to make health care Barack Obama’s “Waterloo,” as South Carolina Senator Jim Demint put in, by scaring the public.  Ominous and utterly false warnings about “death panels,” a government “takeover” of American medicine, and “pulling the plug on grandma” followed.  Such attacks ultimately failed to stop Democrats from passing sweeping reform legislation, yet there is little sign that they will stop anytime soon.  The latest partisan battle is over the nomination of Don Berwick, a Harvard professor and expert on health care quality, to head the federal Centers for Medicare and Medicaid Services (CMS).  Senate Minority Leader Mitch McConnell warns that the selection of Berwick, whose sin is evidently to have spoken admiringly of the British National Health Service, “confirm(s) the obvious,” that the Obama administration is moving toward “massive rationing” of medical care.  That inflammatory and deceptive language offers a glimpse of what we can expect as the 2010 midterm election approaches.
The irony is that for all the apocalyptic warnings accompanying its passage, the new health reform law is anything but radical.  After all, it closely resembles the 2006 legislation that Republican governor Mitt Romney supported in Massachusetts.
  And, most strikingly, it leaves intact the current patchwork of health insurance schemes for different groups of Americans.  Yet fear mongering is not the only reason that Americans are confused about health reform.  The truth is that the health care legislation passed by Congress in 2010 is very complicated.  The Patient Protection and Affordable Care Act did not create a single public program like Medicare or Social Security.  Instead, it introduces a complex array of new subsidies, mandates, regulations, and programs that build on the current health system and affect different groups of Americans in different ways and at different times. 

I.

The financing of American medical care is a patchwork of public and private insurance plans.  Most working Americans under age 65 obtain private health insurance through their employers, while virtually all Americans over that age, as well younger adults with permanent disabilities, receive Medicare.  Certain low-income Americans—such as pregnant women and children—are eligible for Medicaid and the Children’s Health Insurance program.  Some adults without access to employer-sponsored coverage buy insurance directly from private insurers on the non-group or individual market.  Still others depend on a loose safety net of federal clinics that provide free or subsidized care, as well as on hospital emergency rooms that must by law see all patients.        
There are well known and sizable coverage gaps in U.S. health insurance coverage. Over 16% percent of the population—46 million persons—does not have any health insurance.  Millions of other Americans are underinsured, with policies that do not protect them adequately against episodes of costly care.  A decade ago, 69% of American firms provided health insurance to their workers, but because of rapidly rising health insurance premiums, only 60% do so now.  The uninsured rate is particularly high among workers in small businesses, which are much less likely to finance health coverage than larger firms.  For most of this population, purchasing individual private health insurance is prohibitively expensive.  Those with pre-existing conditions like diabetes or asthma face particularly serious obstacles since insurers vary premium rates by health status and may decline to offer coverage to persons who they consider to be expensive risks.  The sicker you are, the harder it is to obtain coverage on the individual insurance market—a perverse moral logic.  
America’s public insurance programs also have serious problems.  Despite covering some of the nation’s most expensive and vulnerable populations, Medicare’s benefit package remains limited.  Its deductible for hospitalization now stands at $1100, and Medicare patients who need to see their physicians regularly are exposed to high annual cost-sharing.  Medicaid generally does not cover low-income adults without dependent children, leaving many of the nation’s poor uninsured.  Most of the nation’s 7 million uninsured children are actually eligible for the Children’s Health Insurance Program or Medicaid, but are not enrolled. That itself is a testament to the confusion created by our complex insurance arrangement. And the safety net of community health centers and hospital emergency rooms is not nearly robust enough to serve all the uninsured, many of whom go without timely access to medical care.   Uninsured adults are “25 percent more likely to die prematurely than insured adults overall, and with serious conditions such as heart disease, diabetes or cancer, their risk of premature death can be 40 to 50 percent higher.”
   Overall, U.S. health measures—including life expectancy, infant mortality, and deaths preventable by medical care—remain mediocre compared to other rich nations.      
At the same time, American medical care is notoriously the most expensive in the world. Premiums for family coverage under employer-sponsored insurance now average over $13,000 a year.   Expenditures on health care in the United Sates amount to about 17 percent of national income, or $2.5 trillion by the most current estimates.  To put that in perspective, consider that the average expenditures for Western European democracies are about 10 percent of annual income.  Confusing and costly are appropriate monikers for what is misleadingly termed the American health care ‘system.’    
II.

Paradoxically, the central premise of both the Obama administration and Congressional Democratic leadership during 2009-10 was that health reform had to build on that ‘system’.  In their view, only legislation that left the status quo largely intact had a chance of passing through the Senate and House of Representatives.  That political calculus, in turn, rested on a distinctive understanding of the Clinton administration’s failed health reform efforts during 1993-94.
   The conventional wisdom was that the Clinton plan imploded largely because it proposed to change too much at once, unsettling both insured Americans and the health care industry. 

By keeping existing health insurance in place, reformers this time hoped to reassure insured Americans that they had nothing to fear from change.  Most insured Americans, surveys show, say they are satisfied with the coverage they now have.  Democrats also wanted to work with rather than against the health care industry.  They aspired to gain support from powerful stakeholders (such as the insurance, hospital and pharmaceutical industries) who stood to gain financially from expanded insurance coverage (and who had the financial resources and political clout to undercut reforms they opposed).   
 Reformers consequently never considered proposing Canadian-style single payer national health insurance.  That would have meant essentially replacing our crazy-quilt system of private and public insurers with Medicare for All.   Whatever its policy virtues, such a reform would have meant, in their view, too much disruption of prevailing arrangements and too great a political challenge in overcoming the resistance of the health insurance industry.  It also would have triggered an inflammatory and unwinnable debate over “socialized medicine.”  The Obama administration and Democratic leadership similarly dismissed the health reform plan of Senators Ron Wyden (Democrat, Oregon) and Robert Bennett (Republican, Utah), which maintained private insurance but proposed moving away from employer-sponsored coverage, as too disruptive.
The 2010 health reform law does not so much create a new, comprehensive system of American health care as it tries to fill in gaps.  In that sense, it mostly represents a national scaling up of the 2006 Massachusetts health reform legislation, which expanded coverage by broadening eligibility for Medicaid, grouping the uninsured into a newly created purchasing pool and providing them with income-related subsidies to purchase insurance, and mandating state residents to obtain health insurance or pay a fine.  Reformers in Massachusetts chose to defer even harder battles over reducing the rate of medical inflation in favor of expanding coverage.  This was a decision that national reformers largely emulated—a topic to which we will return to later in this essay.

During the 2008 presidential campaign and 2009-10 health reform debate, Democrats added an important proposal to the Massachusetts model.  They suggested that uninsured Americans should have access to a newly created public insurance plan, one modeled on Medicare.  The public plan was envisioned as a safe harbor for the uninsured as an alternative to for-profit insurers.  It was also to be a means to control health care spending by using its substantial purchasing power and lower administrative costs to compete with private insurance plans. Republicans and the insurance industry, though, intensely opposed a new government insurance program and it lacked support among conservative Democrats.   In the end, Democratic leaders could not secure enough support in the Senate to enact any version of a workable public plan.  The health reform law that passed in March of 2010 is thus strikingly similar to what Massachusetts enacted four years earlier. 
III.
The core goal of the new federal law, as in Massachusetts’s reform, is to expand access to health insurance.  The Patient Protection and Affordable Care Act consists of a variety of measures intended to shore up the existing patchwork arrangements of American medical care.
 To that end, it either expands or retains the largest building blocks of our financing system—employer-sponsored insurance, Medicare, and Medicaid.  The law extends Medicaid eligibility to all Americans who earn less than 133% of the Federal Poverty Level—about $14,000. For the first time, Medicaid will offer coverage solely on the basis of income and regardless of demographic category.  The Congressional Budget Office (CBO) estimates that about 16 million Americans will gain insurance coverage through Medicaid as a result of the new eligibility rules. The federal government would initially pay all of the costs for this expansion, which begins in 2014, and after 2020 Washington would finance 90% of the bill, with states funding the difference.  
America’s other major government insurance program—Medicare—will be retained.  Indeed, for all the demagoguery over how health reform supposedly threatens seniors, the law actually enhances Medicare benefits.  The infamous “doughnut hole” in Medicare’s prescription drug coverage—where beneficiaries have to pay all medication costs after exceeding a predetermined threshold—is to be closed by 2020.  Medicare beneficiaries will also have improved coverage of preventive services.  Primary care physicians treating Medicare patients will be paid more (as will those treating Medicaid patients), which will help assure that program enrollees have reliable access to doctors.  On the other hand, Medicare beneficiaries who are enrolled in the Medicare Advantage program—comprised by private insurers that contract with the federal government—could lose extra benefits (beyond what the standard Medicare program offers) as a result of reduced federal payments to these plans, which have long been overpaid, relative to what it costs them to take care of Medicare patients.  
The vast majority of Americans with employer-sponsored insurance will maintain their coverage. As a new feature, children can stay on their parents’ insurance plan until age 26.  New regulatory limits on lifetime and annual benefit caps will also benefit policyholders.  Larger employers will have to offer health coverage to their workers or pay a tax ($2000 per worker) to the federal government.
   Smaller employers with fewer than 50 workers escape this requirement, and those with 25 or fewer workers are eligible, depending on their average wage, for tax credits to help them buy insurance coverage.  

  In addition to liberalizing Medicaid eligibility, the law expands coverage primarily by offering subsidies to uninsured Americans to purchase insurance in newly formed Health Benefit Exchanges.  Each state is expected to set up and administer these exchanges as a sort of regulated market or shopping mall for health insurance.  If a state chooses not to do so, their residents can join a federally sponsored exchange.  In either case, the idea is that individuals can choose from an array of private insurance plans within each exchange, with federal subsidies to pay their insurance premiums available on a sliding scale.  Persons with incomes up to 400% of the federal poverty level ($44,000) will be eligible for subsidies.  
In all, 29 million Americans are expected to participate in the exchanges by 2019.  This pooling of the uninsured, the reform assumes, will increase the purchasing power of the group, and produce lower cost premiums from private insurance plans.  These plans are to be regulated extensively.  Insurers will not be able to deny coverage to enrollees or charge them higher premiums because of their health status (though insurers can vary premiums by age).  Insurers will also be banned from retroactively canceling coverage for sick policyholders (a practice known as “recission”). Most Americans will be required to obtain health insurance or otherwise will have to pay a tax penalty to the federal government.
  
IV.

There is no question that the Patient Protection and Affordable Care Act will substantially expand access to health insurance coverage.  The CBO estimates that 32 million Americans will gain coverage through the Medicaid expansion, subsidies, and insurance exchanges.  This itself is a historic accomplishment.  It will make an enormous difference to the financial circumstances of many Americans with modest means and large medical expenses.  Contrary to what conservative critics have claimed, the enactment of the Affordable Care Act will undoubtedly mean less, not more, rationing of medical care as tens of millions of uninsured persons gain access to health insurance. 

The law moves the United States. closer to the principle that nobody should go without access to medical care because they cannot afford it.  In that sense the symbol is perhaps as important as the projected insurance expansion.  And its regulation of the health insurance industry, encompassing provisions to end discrimination on the basis of pre-existing conditions, is a crucial and long overdue reform.  Taken together, the Affordable Care Act is a substantial achievement for President Barack Obama and the Congressional Democratic leadership, including Speaker of the House Nancy Pelosi and Senate Majority Leader Harry Reid, especially given the high political hurdles they had to overcome to pass this health care legislation.  
At the same time, large gaps remain between the problems of American medicine and the remedies that Congress has adopted.  For starters, the law falls far short of universal coverage.  Even after it is fully implemented, an estimated 23 million nonelderly persons will lack insurance in 2019.  Reformers now regularly refer to “near” universal coverage, a term whose elasticity reveals the extent to which the goal of covering everyone in the United States was abandoned in 2009-10.   We cannot, of course, know precisely who will be without coverage a decade from now.  But analysts expect that three groups will comprise the persistent uninsured: unauthorized immigrants, who are ineligible for new subsidies or Medicaid; Americans who still find coverage too expensive to purchase on their own; and healthy persons who can afford to buy coverage but instead choose the cheaper option of paying the penalty for not having insurance.  In any case, the United States likely will likely have a large uninsured population for years to come and will remain the only industrialized democracy that has a large segment of it population lacking health coverage. 
Nor does the legislation provide all Americans with adequate safeguard against the costs of medical care.   Many Americans with health insurance will still face substantial medical bills. Compared to what other industrialized democratic nations have, this law, with its coverage gaps and limited benefits, is indeed a thin form of solidarity.

 In fact, the expansion of coverage and regulation of health insurance envisioned by the law is hardly straightforward.  Employer plans that are fully insured—with employers taking on the financial risk of providing coverage—will have different rules than insurance policies purchased by firms.  New insurance plans will be regulated differently than existing plans.  A new federal high risk pool for persons who can’t find affordable coverage because of their health status will operate alongside existing state high risk pools, with each having varying premiums and eligibility criteria.  And as an early controversy over requirements to cover children with pre-existing conditions demonstrated, insurers whose profits are at stake can be expected to seek loopholes to evade the new regulations.  In addition, the expansion of Medicaid and availability of health insurance subsidies will require considerable outreach efforts to enroll eligible persons.  Nor is it clear how successful states will be in establishing and operating health insurance exchanges for the uninsured (or even how many states will do this on their own).  One consequence, then, of building on the existing system is that the implementation of the new law will require nimble regulation and complex coordination of many policies if coverage goals are to be met and if the health insurance marketplace is to be transformed.
Perhaps health reform’s greatest shortcoming, though, is the absence of reliable, systemwide controls on medical care spending.  The law takes significant steps to slow down the rate of increase in Medicare spending, such as cutting projected payments to private insurance plans that contract with Medicare as well as hospitals.  In addition, an Independent Medicare Advisory Board will be established, with authority to recommend reforms to slow Medicare spending that Congress must consider under expedited rules.  In total, the law aims to save over $400 billion in Medicare during the next decade.  There will be pushback from hospitals, insurers and other affected industries against these savings, so it remains to be seen whether this target will be met, though Medicare’s record in sticking with policies that contain costs is generally strong.  
Outside of Medicare, the measures to slow health care spending are less impressive.
  Many health policy analysts believe that the law contains a serious instrument to restrain spending, namely the so-called “Cadillac tax” on expensive insurance plans.  The idea is that by taxing high-cost private insurance plans, insurers and employers will trim overly “generous” benefits and Americans will use fewer low-value medical services.  Yet this controversial policy—taxing health care benefits is hardly popular and is fiercely resisted by labor unions—is not slated to begin until 2018 and there is no guarantee that a future Congress and president will implement it then.  Furthermore, even if it does go into effect and saves significant money, it could do by reducing benefits and raising costs for insured persons who do not have particularly comprehensive coverage, since price variation in insurance policies reflects differences in demographic characteristics and health status, not simply the scope of benefits.  In other words, this feature of health reform could increase underinsurance.    
The law’s cost containment strategy also rests on a series of reforms aimed at improving the delivery and coordination of medical care and health outcomes, including:  paying hospitals on the basis of quality, bundling payments for inpatient and outpatient care together, funding research that compares the clinical effectiveness of medical treatment options, providing greater coverage of preventive services, and encouraging the formation of so-called Accountable Care Organizations that create networks of primary care doctors, specialists and hospitals to care (and receive payments) for a defined set of patients.  Many of these reforms will be implemented initially as pilots and demonstrations in Medicare, with the aim that successful policies will spread as well through the private sector (a newly established Medicare innovations center is charged with testing payment reforms).  
This approach to cost control amounts to “throwing darts”.  These and other policies like promoting the adoption of electronic medical records are all embraced in the hope that some will stick to the board and make a real contribution to restraining medical care spending.  Secretary of Health and Human Services Kathleen Sebelius notes that “every cost-cutting idea that every health economist has brought to the table is in this bill.”  That is probably true—and it reflects the problem of American health policy researchers’ inattention to international experience.
  No country relies primarily on electronic medical records or paying medical providers on the basis of “value” to control spending.  Nobody knows how these and the other reforms noted above will work in practice or how much money they will save.  We do know that other rich democracies that spend much less on medical care than the U.S. do so largely by adopting budgetary targets for health expenditures and by tightly regulating what they pay hospitals, doctors and other medical care providers.  
That approach to paying for medical care necessitates conflict and it is politically understandable that the Obama administration, which confronted enormous opposition simply over proposals to expand coverage, chose to mostly defer battles over cost control.  But the experience of Massachusetts shows that the issue cannot be avoided for long—indeed, a system premised on an individual mandate and subsidizing private insurance cannot be sustained unless costs are held in check.  The state has been very successful in expanding access to health insurance since implementing its 2006 law.  However, because it postponed decisions about limiting health care spending,  costs continue to rise and insurers, hospitals and other medical providers, and the governor are now arguing over who is responsible (including a court battle over insurers’ proposed premium increases).  The expansion of coverage and requirement that individuals purchase insurance has generated political pressure to reign in premium increases in Massachusetts, and the same dynamic is likely to happen as national health reform is implemented.  Yet while the state is discussing a range of cost control options, notably it has not yet adopted any serious spending limits, a reminder of how difficult this next stage of health reform promises to be.    
V.
Now that health reform legislation has passed, the pressing question is what happens next in the reform fight.  Republicans are mounting a campaign to “reform and repeal” the law that encompasses both legal and political challenges.  On the legal front, 22 states—21 of which have Republican state attorneys general—are suing the federal government to overturn the health reform law.  They contend that the provision requiring Americans to purchase insurance or pay a tax penalty to the federal government is unconstitutional. (even before Congress finalized enactment of health reform, the Virginia legislature enacted a law seeking to exempt state residents from the federal individual mandate).  They also argue that the law’s expansion of Medicaid eligibility and the resulting financial burden infringe on states’ sovereignty.  
Most legal scholars believe that these lawsuits will fail, both because states lack legal standing to challenge the individual insurance mandate and because the federal government is well within its constitutional powers to impose such a tax.  Furthermore, since the federal government is paying virtually all the costs of expanding Medicaid, claims that it is encroaching on state sovereignty appear to be frivolous. The lawsuits are best viewed as Simon Lazarus and Alan Morrison persuasively argue, as part of an ongoing Republican “general campaign to discredit health care reform.”
  Similarly, the Virginia law and similar nullification bills, which have been adopted by three other states, are purely symbolic—states simply cannot nullify federal law,
 though the Supreme Court will ultimately determine the constitutionality of the individual mandate and there is necessarily some uncertainty about how the court will rule.     
The political challenge to health reform is more serious.  As the Kaiser Family Foundation survey cited at the outset of this essay illustrates, the legislation lacks strong public support—no surprise given the bitter partisan debate and campaign of fear mongering against it.   Moreover, Republicans are likely to win many seats in the upcoming midterm elections, which could produce a Congress hostile to the law.    
With Barack Obama as president, though, the chance for repeal are non-existent, even if Republicans win majorities in the House and Senate.  Any repeal legislation passed by a Republican Congress would be vetoed by Obama, and Republicans are almost certain not to have the two-thirds super-majority necessary to override a presidential veto.  But if a Republican wins the presidency in 2012, and takes office with Republican majorities in Congress, then reformers will have very good reasons to worry.

The timing of health reform’s implementation is the main concern.  To be sure, Democrats frontloaded the law with some popular, low-cost programs.  In 2010 alone, provisions including a prescription drug rebate for Medicare beneficiaries, health insurance tax credits for small businesses, a prohibition on insurance companies denying coverage to children with pre-existing conditions, and a requirement that insurers allow parents to keep children on their plans until age 26 go into effect.  It will be very difficult for Republicans to overturn these policies and other provisions regulating health insurers that are likely to attract public support.  Once Americans experience and grow accustomed to these reforms, a political agenda premised on taking away health care benefits will be risky.  

Still, the major coverage provisions in the health reform law—including Medicaid expansion and the introduction of federal subsidies to help the uninsured purchase insurance—are not set to begin until 2014.  Democrats delayed their implementation in large part to fit the ten-year cost of the bill within a self-imposed $1 trillion dollar limit on new federal spending for health reform.  Those fiscal gymnastics helped Democrats obtain both a good CBO score and a Congressional majority for health care legislation.  But they also produced a major risk.  If Obama does not win re-election, a Republican administration and Congress could conceivably delay, overturn or replace the core provisions designed to expand coverage.  Indeed, rather than repealing the entire law, Republicans could selectively target less popular provisions such as the individual and employer mandates or even the cuts in Medicare spending growth that are crucial to financing the expansion of  insurance coverage.  That scenario might be unlikely but it is not implausible.  
VI.

The ongoing political challenges and phased implementation of the law underscore the formidable task for reform supporters.  In the short term, they must wage a defensive struggle against repeal and Republican attacks.  They will need to clarify the benefits of reform for the public, no easy task given the extraordinary amount of misinformation that has been spread over the past two years.
  The bill has popular provisions—such as insurance regulation and the expansion of Medicare benefits—but public awareness of many of those features is limited.  Precisely because the new law does not cover a defined population like Medicare or Social Security, reformers must work to mobilize its political constituency.  These traditional social insurance programs place all Americans into the same boat, whereas the 2010 health care law scatters Americans across a wide range.  And while pro-health reform advocacy organizations spent considerable resources during the 2009-10 debate, it is unclear if they will have sufficient capacity to exert similar influence over the implementation fights in coming years.  Groups representing the health care industry will face no such constraint.   

  Over the longer term, there certainly will be opportunities for progressives to strengthen the legislation, including adopting tighter regulation of health insurance companies’ premium increases and more robust controls on medical care spending, increasing premium subsidies for lower and middle-income Americans, and perhaps even pressing states to introduce their own public plans to compete with private insurers in the insurance exchanges.  Because Costs are sure to rise in coming years, insurance companies will likely remain an appealing political target.   

   The dramatic process by which the Obama administration and the Democratic Congress got the Patient Protection and Affordable Act passed was extraordinary.  The legislation surely represents a milestone in the history of American health policy.  But passage of that legislation did not (and will not) end the health care reform debate.  That debate’s unsettled nature remains, underscored by the two congressional and one presidential election will take place between now and when the law’s major coverage provisions are scheduled for implementation.   We do not know what the political environment will look like in coming years.  Nor do we know how well this patchwork of reforms will hold together over time.  Any understanding of what reform will actually produce is subject to enormous uncertainty.  Stay tuned.    
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