MBM REMARKS TO REPUBLICANS ABROAD – 11/21
MY REMARKS HERE INITIALLY WERE ADVERTISED AS INVOLVING BALANCING DEMOCRACY, JUSTICE AND SECURITY, AND A COUPLE OF MONTHS AGO THAT PRESENTAION WOULD HAVE BEEN RATHER OPTIMISTIC AND BORDERED ON THE BLAND.  MY VIEW AT THAT TIME WAS THAT BY AND LARGE THERE WAS NOT A WHOLE LOT OF BALANCING NECESSARY IN THE SENSE THAT OUR SECURITY COULD BE MAINTAINED WITHOUT GIVING UP MUCH IF ANYTHING IN THE WAY OF DEMOCRACY AND JUSTICE.  
I STILL BELIEVE THAT.  BUT ONE OF THE UNYIELDING FACTS THAT GO WITH DEMOCRACY IS THAT ELECTIONS HAVE CONSEQUENCES, AND IN THE PAST SEVERAL WEEKS THE CONSEQUENCES OF OUR ELECTIONS IN 2008 APPEAR TO HAVE BEEN DRAMATIC.

WHEN THE ADMINISTRATION IN WHICH I SERVED LEFT OFFICE, THERE WAS IN PLACE AFTER SOME DELAY A SET OF REGULATIONS FOR TRYING DETAINEES CAPTURED ON FOREIGN SOIL AND CHARGED WITH WAR CRIMES BEFORE MILITARY TRIBUNALS.  A SUBSTANTIAL PART OF THE DELAY HAD BEEN CAUSED BY LITIGATION INITIALLY OVER THE PRESIDENT’S AUTHORITY TO ESTABLISH SUCH TRIBUNALS IN THE FIRST PLACE, AND THEN OVER THEIR LAWFULNESS AT ALL, IN CASES THAT BEFORE, SAY, 2002, WOULD NOT HAVE BEEN LITIGATED IN FEDERAL COURS AT ALL.  BUT THE CASES WERE LITIGATED, AND THE SUPREME COURT HELD THAT EVEN THE AUTHORIZATION FOR THE USE OF FORCE AFTER SEPTEMBER 11, 2001 AND THE DETAINEE TREATMENT ACT IN WHICH CONGRESS AT LEAST IMPLICITLY RECOGNIZED AUTHORITY TO TRY WAR CRIMES BEFORE MILITARY COMMISSIONS WERE NOT SPECIFIC ENOUGH, AND SO CONGRESS OBLIGED WITH THE MILITARY COMMISSIONS ACT OF 2006 WHICH, AS THE TITLE WOULD SUGGEST, EXPLICITLY AUTHORIZED SUCH COMMISSIONS.
AS I SAID, THE PROCEDURES WERE IN PLACE AND ALL WAS IN READINESS WHEN WE WERE TOLD A WEEK AGO FRIDAY – SOMEHOW IN WASHINGTON LOTS OF THINGS THAT DON’T GO DOWN EASILY TEND TO GET ANNOUNCED ON A FRIDAY – THAT THE ATTORNEY GENERAL HAD DECIDED ON HIS OWN AUTHORITY TO BRING KHALID SHEIKH MOHAMMED, THE SELF-PROCLAIMED MASTERMIND OF THE SEPTEMBER 11,2001 ATROCITY AND THE MAN WHO, AGAIN BY HIS OWN BOAST AND VIDEOTAPE EVIDENCE, WAS THE PERSON WHO BEHEADED WALL STREET JOURNAL REPORTER DANIEL PEARL – WE ARE TO BRING HIM, AND RAMZI BIN AL SHIBH, THE OPERATIONS DIRECTOR OF 9/11, AND OTHERS INVOLVED IN PLANNING AND CARRYING OUT THE ATTACK, TO THE UNITED STATES FOR TRIAL IN A CIVILIAN COURT.  
AS I MENTIONED, WE WERE ABOUT TO TRY THESE MEN FOR WAR CRIMES IN A MILITARY TRIBUNAL, WHERE THEY WOULD HAVE HAD COUNSEL CLEARED TO SEE AND HANDLE CLASSIFIED AND OTHERWISE CONFIDENTIAL INFORMATION, WHERE A COURTROOM HAD BEEN CONSTRUCTED UNLIKE ANY IN THE UNITED STATES WITH TECHNOLOGY SPECIFICALLY DIRECTED AT HANDLING CLASSIFIED DOCUMENTS AND OTHER INFORMTION TRANSFERRED FROM ANYWHERE ON THE GLOBE IN SECURE FASHION.
THE DETENTION FACILITY AT GUANTANAMO, WHICH I HAVE VISITED, COMPARES FAVORABLY WITH MEDIUM SECURITY PRISONS IN THE UNITED STATES, WHICH I HAVE ALSO VISITED, PRINCIPALLY BECAUSE IT IS REMOTE AND INHERENTLY SECURE, AND THUS THERE IS NO NEED FOR THE KINDS OF RESTRICTIVE CONDITIONS IMPOSED ON THE KINDS OF DANGEROUS PRISONERS WE HAVE IN THIS CASE IN MAXIMUM SECURITY FACILITIES IN THE UNITED STATES.  IN FACT, DURING MY VISIT TO GUANTANAMO I WAS ABLE TO SEE THE HIGH VALUE DETAINEES, WHO ARE UNDER 24-HOUR VIDEO SURVEILLANCE, BUT WAS NOT ABLE TO SEE KHALID SHEIKH MOHAMMED HIMSELF BECAUSE HE WAS OUT VISITING WITH A DELEGATION FROM THE INTERNATIONAL RED CROSS.  I DID MANAGE TO SEE HIS CELL, HOWEVER, AND AM HAPPY TO REPORT TO YOU THAT AT LEAST UNTIL HE IS ACTUALLY SENT TO THIS COUNTRY HE HAS FOR HIS PRIVATE USE AN ELLIPTICAL MACHINE THAT IS THE SAME MAKE AND MODEL AS THE ONE I USED TO HAVE TO WAIT MY TURN FOR IN THE GYM OF THE BUILDING I LIVED IN AS ATTORNEY GENERAL.  I DOUBT HE WILL HAVE IT THAT GOOD ONCE HE GETS HERE, BUT THEN OF COURSE THE LAWSUITS OVER HIS PRISON CONDITIONS THAT ARE CERTAIN TO BE FILED ONCE HE ARRIVES MIGHT EVEN ACHIEVE THAT.  

SOME OF YOU MAY RECALL THAT KHALID SHEIKH MOHAMMED SAID ON MORE THAN ONE OCCASION WHEN HE APPEARED BEFORE THE MILITARY COMMISSION THAT WAS TO TRY HIM THAT HE WANTED TO PLEAD GUILTY, AND SOME HAVE SUGGESTED THAT IF HE DOES THAT IN A CIVILIAN COURT THE TRIAL MIGHT NOT TAKE ALL THAT LONG.  TWO RESPONSES TO THAT: FIRST, HIS INITIAL RESPONSE TO BEING CAPTURED WAS THAT HE WOULD SEE HIS CAPTORS WITH HIS LAWYER IN NEW YORK, SO THIS IS SOMEONE WHO INTENDS TO AND WILL USE THE SYSTEM IN ANY WAY HE CAN TO CREATE AS LARGE A SPECTACLE AS HE CAN, WHATEVER SYSTEM HE IS IN.  THE MILITARY COMMISSIONS REGIMEN DID NOT ALLOW FOR THE KIND OF THEATRICS THAT ARE AVAILABLE IN A CIVILIAN PROCEEDING, SO HE OFFERED TO PLEAD GUILTY AND USE THE PROCESS OF CAPITAL SENTENCE AS HIS STAGE.  

NOW HE HAS A FAR DIFFERENT AND A FAR BIGGER STAGE, AND THERE IS NO REASON TO BELIEVE HE WILL REFRAIN FROM USING IT, PARTICULARLY WHEN ONE BENEFIT MIGHT WELL BE ACCESS TO CLASSIFIED INFORMATION THAT MUST BE DISCLOSED IN DISCOVERY THAT TAKES PLACE IN CIVILIAN TRIALS OR THAT COMES OUT IN OPEN COURT, WHETHER AS PART OF THE GOVERNMENT’S DIRECT PROOF OR AS PART OF A DEFENDANT’S EXAMINATION OF WITNESSES IN ORDER EITHER TO DISCOVER SUCH EVIDENCE OR MAKE IT APPEAR TO A JURY THAT THE GOVERNMENT IS TRYING TO HIDE SOMETHING.  

THE ARGUMENT HAS BEEN MADE THAT THE CLASSIFIED INFORMATION PROCEDURES ACT – OR CIPA -- THAT APPLIES IN CIVILIAN COURTS WOULD ALLOW THE GOVERNMENT TO PROTECT CLASSIFIED INFORMATION BY PROVIDING SUMMARIES AND THE LIKE, ALONG WITH THE CLAIM THAT NO GROUND IS LOST HERE BECAUSE THE PROCEDURES IN MILITARY TRIBUNALS ARE “BASED ON” CIPA.  SEVERAL PROBLEMS WITH THOSE ARGUMENTS.  

FIRST, CIPA WAS WRITTEN FOR VERY DIFFERENT CIRCUMSTANCES FROM THE ONES THAT FACE US NOW.  IT WAS ENACTED IN 1980 TO COMBAT THE THREAT OF WHAT IS CALLED GRAYMAIL IN ESPIONAGE PROSECUTIONS, WHERE DEFENDANTS ESSENTIALLY THREATEN TO DISCLOSE CLASSIFIED INFORMATION IN OPEN COURT.  IT DOES NOT PROVIDE SPECIAL PROTECTION FOR INTELLIGENCE SOURCES AND METHODS, AND EVEN IF AN ATTEMPT WERE MADE TO USE IT TO THAT END, IT WOULD FALL SHORT BECAUSE IN ANY EVENT A DEFENDANT IS ENTITLED UNDER THE RULES IN CRIMINAL CASES TO WHAT IS RELEVANT AND CAN HELP IN HIS DEFENSE, AND IF A DEFENDANT CHOOSES TO REPRESENT HIMSELF, THAT IS A CONSTITUTIONAL RIGHT THAT CANNOT BE INTERFERED WITH WITHOUT RISK OF REVERSAL.  

ALSO, CIPA PROVIDES NO MECHANISM FOR A JUDGE TO MAKE AN INDEPENDENT EX PARTE ASSESSMENT OF THE RELIABILITY OF INTELLIGENCE SOURCES AND METHODS THAT UNDERLIE OTHERWISE ADMISSIBLE EVIDENCE.  PRESUMPTION EVEN AS TO CLASSIFIED INFORMATION UNDER CIPA IS THAT IT BE DISCLOSED IF DISCOVERABLE OR RELEVANT, WITH THE DETERMINATION MADE BY A CIVILIAN JUDGE; THE PRESUMPTION IN MILITARY TRIBUNALS IS PRECISELY THE OPPOSITE.  IN ANY EVENT, NOT ALL SENSITIVE INFORMATION IS CLASSIFIED.  LISTS OF CO-CONSPIRATORS, FOR EXAMPLE, WHICH TELL OUR ADVERSARIES WHO WE KNOW ABOUT AND WHO WE DON’T – CAN BE QUITE USEFUL TO THEM, AS SUCH A LIST WAS TO OSAMA BIN LADEN IN 1995 WHEN HIS NAME APPEARED ON ONE AND HE LEFT THE SUDAN, AND IF WE TRY TO CLASSIFY BROADLY, THE CRITICISM WILL BE RAISED, AS IT IS FREQUENTLY, THAT THE GOVERNMENT OVER-CLASSIFIES INFORMATION.  

WHOLLY APART FROM THAT, THE REQUIREMENT UNDER CIPA IS THAT ALL ISSUES OF CLASSIFIED INFORMATION BE RESOLVED BEFORE THE TRIAL, INCLUDING APPEALS IF NECESSARY.  SO THE GOVERNMENT BASICALLY WOULD HAVE TO DISCLOSE BEFORE TRIAL WHAT CLASSIFIED INFORMATION IT INTENDS TO INTRODUCE, WHETHER BY SUMMARY OR OTHERWISE, AND THEN LITIGATE THE PROPRIETY OF THE CLASSIFICATION AND THE ADEQUACY OF ANY SUMMARY.  

HOW LONG WILL SUCH A TRIAL TAKE OVER ALL?  THE INDICTMENT CONTAINING THE CHARGE HAS NOT YET BEEN FILED IN DISTRICT COURT.  AFTER IT IS, THERE WILL BE PRETRIAL MOTIONS TO SUPPRESS EVIDENCE BASED ON FAILURE TO COMPLY WITH RULES THAT APPLY IN A CIVILIAN COURT – MIRANDA, TECHNICAL FOURTH AMENDMENT REQUIREMENTS PERTAINING TO SEARCHES AND SEIZURES, AND THE LIKE – DELAY IN THE BRINGING AND TRIAL OF CHARGES, PERHAPS A MOTION FOR CHANGE OF VENUE ON THE GROUND THAT A FAIR JURY CANNOT BE EMPANELED IN NEW YORK, AND THE LIKE.  

THOSE PRETRIAL PROCEEDINGS, INCLUDING THE CIPA PROCEEDINGS I MENTIONED EARLIER -- ARE LIKELY TO CONSUME YEARS.  HOW DO WE KNOW?  CONSIDER A SIMPLE CASE LIKE THE ONE AGAINST THE LAWYER WHO REPRESENTED THE SO-CALLED BLIND SHEIKH, OMAR ABDEL RAHMAN, WHO WAS THE SPIRITUAL GUIDE IN THE FIRST WORLD TRADE CENTER BOMBING AND TRIED TO INSPIRE OTHER SUCH EVENTS.  THAT LAWYER, LYNNE STEWART, WAS CHARGED WITH VIOLATING PRISON RULES BY CARRYING MESSAGES TO AND FROM THE SHEIKH WHEN HE WAS IN JAIL, INCLUDING MESSAGES DEALING WITH THE WAGING OF HOLY WAR BY HIS FOLLOWERS.  THE OFFENSE STARTED IN 1999; THE CHARGES WERE FILED IN 2002; THE TRIAL STARTED IN MID-200.4 AND TOOK EIGHT MONTHS; THE SENTENCING DID NOT TAKE PLACE UNTIL 2006, AND THE APPEAL WAS DECIDED LAST WEEK, WITH THE CONVICTION AFFIRMED BUT WITH THE CASE REMANDED TO THE DISTRICT COURT FOR RESENTENCING BECAUSE THE SENTENCE WAS TOO LENIENT.  ANOTHER APPEAL IS SURE TO FOLLOW, WITH EVENTUAL APPLICATION FOR REVIEW TO THE SUPREME COURT.  EVEN IF THAT IS DENIED, THAT DENIAL WOULD ONLY BEGIN THE PROCESS OF PETITIONING FOR HABEAS CORPUS RELIEF IF THERE IS A CLAIMED DENIAL OF CONSTITUTIONAL RIGHTS.  

AND WHAT DOES THAT MEAN FOR KHALID SHEIKH MOHAMMED?  HIS TRIAL WOULD BE INFINITELY MORE COMPLICATED.  UNLIKE THE STEWART CASE, OR EVEN PAST TERRORISM CASES TRIED IN CIVILIAN COURTS, THE CASE AGAINST HIM AND HIS CODEFENDANTS WAS NOT INVESTIGATED IN THE SAME WAY THAT CONVENTIONAL CASES, EVEN CONVENTIONAL TERRORISM CASES, IF ONE CAN IMAGINE SUCH A CONCEPT, ARE INVESTIGATED.  HE AND HIS COHORTS WERE CAPTURED ABROAD BY MILITARY PERSONNEL WHO DID NOT ADMINISTER MIRANDA WARNINGS AND WHO HAD NO REASON TO BELIEVE THAT WHATEVER INFORMATION AND EVIDENCE THEY GATHERED WOULD HAVE TO BE PROCESSED THE WAY EVIDENCE IS PROCESSED FOR PRESENTATION IN COURT.  THIS WAS NOT C-S-I KANDAHAR, OR PAKISTAN.  

WE HAVE TO REMEMBER ALSO THAT INCLUDED WITHIN THE SIXTH AMENDMENT RIGHT TO A LAWYER, UNDER APPLICABLE SUPREME COURT JURISPRUDENCE, IS THE RIGHT TO SELF-REPRESENTATION.  SO A DEFENDANT LIKE K-S-M COULD CHOOSE TO REPRESENT HIMSELF AND TURN THE PROCEEDINGS INTO A FORUM FOR PRESENTING HIS VIEWS AND GRIEVANCES.  HOW DO WE KNOW THAT MIGHT HAPPEN?  LOOK AT THE SENTENCING OF ZACARIAS MOUSSAOUI.  THE TRIAL PROCEEDING ITSELF TOOK ABOUT A YEAR, WITH MOUSSAOUI AT TIMES EXERCISING HIS RIGHT TO SELF-REPRESENTATION AND DELIVERING TIRADES IN COURT; THE ENTIRE CASE TOOK ABOUT FOUR YEARS FROM START TO FINISH, AND THAT WAS IN A CASE WHERE THE DEFENDANT PLEADED GUILTY.  

I HAVEN’T GONE INTO ISSUES OF PHYSICAL SECURITY FOR THE PARTICIPANTS IN SUCH A TRIAL, FROM THE JUDGE TO THE JURORS TO THE PHYSICAL FACILITIES THAT HOUSE THE DEFENDANTS AND SERVE AS THE VENUE FOR THE TRIAL.  YOU CAN WELL IMAGINE THOSE; WE HAVE SEEN THOSE BEFORE; I HAVE SEEN THOSE BEFORE.  

AND IT IS MORE THAN SIMPLY THE PHYSICAL SECURITY OF THOSE PEOPLE AND PLACES IMMEDIATELY INVOLVED IN THE PROCEEDINGS THEMSELVES.  I SAID A WHILE AGO THAT KHALID SHEIKH MOHAMMED WOULD USE THE PROCEEDINGS AS A STAGE, AS THE OCCASION FOR A SPECTACLE TO SERVE THE PURPOSE OF THE IDEOLOGY HE STANDS FOR.  THAT TENDENCY OBVIOUSLY ISN’T UNIQUE TO HIM, OR TO ZACARIAS MOUSSAOUI, AND IT NEEDN’T BE CONFINED TO A COURTROOM.  THE TERRORISTS WHO SHOT AND KILLED AND BURNED IN MUMBAI WERE INTERESTED IN HOLDING THE STAGE AND THE WORLD’S ATTENTION.  THAT WAS PROVED BEYOND ANY CONCEIVABLE DOUBT IN THE RECENT DISCLOSURE OF CELL PHONE CONVERSATIONS THAT TOOK PLACE BETWEEN THOSE CARRYING OUT THE DESTRUCTION AND THOSE SUPERVISING THEM, WHERE ONE IS TOLD “YOU HAVE THE MOST IMPORTANT TARGET; THE MEDIA ARE SHOWING PICTURES OF THE TAJ.”  THAT IS A REFERENCE, IF YOU RECALL, TO THE TAJ MAHAL HOTEL IN MUMBAI WHERE MUCH OF THE DESTRUCTION WAS CARRIED OUT.  

AN ATTACK LIKE THAT, OR AN ATTACK ON SUBWAYS OR MALLS, WHETHER IN NEW YORK OR ANYWHERE ELSE IN THE UNITED STATES, BECOMES THAT MUCH MORE INVITING AN EVENT IF THE TRIAL ITSELF IS BROUGHT WITHIN EASY REACH OF THE MEDIA.  

AND WHERE ARE THESE PEOPLE TO BE CONFINED, ASSUMING SOME PENALTY OTHER THAN DEATH IS METED OUT TO ANY OF THEM?  WE ARE ASSURED BY THE ATTORNEY GENERAL THAT SPECIAL ADMINISTRATIVE MEASURES – SO-CALLED SAM’S—WILL APPLY TO THEM SO THAT THEY WILL BE KEPT IN SOLITARY CONFINEMENT.  WHAT WE ARE NOT TOLD IS THAT THESE SPECIAL ADMINISTRATIVE MEASURES WERE SUPPOSED TO APPLY TO RICHARD REID – YOU RECALL HIM, THE FELLOW WHO TRIED WHILE HE WAS A PASSENGER ON AN AIRPLANE TO SET FIRE TO EXPLOSIVES IN HIS SHOE, THE SO-CALLED SHOE BOMBER, WHO PROBABLY WOULD HAVE SUCCEEDED HAD HE NOT SPENT TOO MUCH TIME WALKING AROUND THE WET STREETS OF LONDON ON A RAINY DAY – THOSE MEASURES WERE SUPPOSED TO APPLY TO HIM, BUT HE BROUGHT A PROCEEDING AT THE MAXIMUM SECURITY FACILITY WHERE HE IS CONFINED, CLAIMING THAT THESE MEASURES INTERFERED WITH HIS RIGHT TO PRAY WITH OTHERS, AND THE JUSTICE DEPARTMENT, UNDER THE CURRENT ADMINISTRATION, DID NOT CONTEST THE ISSUE AND SIMPLY AGREED TO LIFT THEM.

AND ALL OF THIS – THE BURDEN, THE RISK, THE DELAY – ARE SUPPOSEDLY BEING UNDERTAKEN TO SERVE THE RULE OF LAW AND TO SHOW THAT WE ARE NOT AFRAID, AS THE ATTORNEY GENERAL HAS SAID, AND BECAUSE CIVILIAN TARGETS WERE HIS AND CIVILIANS KILLED, AS HE TESTIFIED THIS WEEK, AND TO PROVE, AS THE CHAIRMAN OF THE JUDICIARY COMMITTEE HAS SAID, THAT WE ARE A LAW ABIDING PEOPLE.  

LET’S TAKE A CLUE FROM ORWELL AGAIN AND LOOK AT THAT USE OF LANGUAGE.  

SERVE THE RULE OF LAW?  WHAT ABOUT THE MILITARY COMMISSIONS ACT?  IT CERTAINLY DOESN’T SERVE THE RULE OF THAT LAW WHICH CONGRESS PUT IN PLACE PRECISELY TO DEAL WITH CASES LIKE THIS.  

SHOW THAT WE ARE NOT AFRAID?  A MILITARY COMMISSION IS NOT AN EXERCISE IN FEAR, AND A CIVILIAN TRIAL IS NOT A DISPLAY OF BRAVADO.  BOTH ARE LEGAL PROCEEDINGS – THE ONE SUITED TO WAR CRIMES LIKE THE ONES AT ISSUE HERE AND THE OTHER SUITED TO CONVENTIONAL PROSECUTIONS.  

AND THEN WE COME TO THE SHOWING-WE-ARE-A-LAW-ABIDING-PEOPLE PART.  OF COURSE, WHEN THERE WAS NO OTHER FORUM WE HAVE TRIED TERRORISTS IN CIVILIAN COURTS BEFORE, INCLUDING OMAR ABDEL RAHMAN, THE BLIND SHEIKH; RAMZI YOUSSEF, THE MASTERMIND OF THE FIRST WORLD TRADE CENTER BOMBING AND PLANNER OF A SERIES OF AIRLINER BOMBINGS THAT WOULD HAVE HAPPENED IF HE HAD NOT BEEN CAUGHT WHEN SOME OF THE EXPLOSIVES DETONATED BY ACCIDENT IN HIS APARTMENT IN MANILA; AND THE PERPETRATORS OF THE EMBASSY BOMBINGS.  SO IF THE WORLD WAS NOT IMPRESSED WITH THAT THEN ONE WONDERS WHETHER ONE MORE TRIAL IS NEEDED TO MAKE THE POINT.  OF COURSE, WE KNOW THE TERRORISTS WERE NOT IMPRESSED, OR WHETHER THEY WERE IMPRESSED OR NOT THEY CERTAINLY WERE NOT DETERRED – THEIR RESPONSE WAS SEPTEMBER 11, 2001.  

AS DIFFICULT AND PROBLEMATIC AS THAT SITUATION IS, WE HAVE HAD YET ANOTHER INCIDENT THAT REGRETTABLY WAS DRIVEN OFF THE FRONT PAGES BY THE ATTORNEY GENERAL’S ANNOUNCEMENT, AND THAT WAS THE MASSACRE AT FORT HOOD APPARENTLY PERPETRATED BY AN ARMY MAJOR, A PSYCHIATRIST WHO HAD MINISTERED TO SOLDIERS AT WALTER REED BEFORE BEING SENT TO FORT HOOD, WHO SUBSCRIBED TO A MILITANT ISLAMIST FAITH THAT LED HIM TO USE WHAT WERE SUPPOSED TO BE PROFESSIONAL LECTURES TO ADVOCATE ATTACKS ON UNITED STATES TROOPS, TO CAST ACCUSATIONS AGAINST THEM AND THEIR MISSION, WHO COMMUNICATED BY E-MAIL WITH AN KNOWN AL QAEDA RECRUITER, A CLERIC WHO PRAISED SUICIDE BOMBING AND FANATICAL OPPOSITION TO THIS COUNTRY AND ALL IT STANDS FOR, AND WHO JUST BEFORE HE BEGAN HIS DEADLY ASSAULT SHOUTED ALLAHU AKHBAR – ALLAH IS GREAT – A PHRASE WITH WHICH WE BECAME DEPRESSINGLY FAMILIAR ON SEPTEMBER 11, 2001 AND AFTERWARD.  
HOW DID WE GET HERE?

IN 1946 GEORGE ORWELL WROTE A REMARKABLE ESSAY CALLED POLITICS AND THE ENGLISH LANGUAGE, WHICH I USED TO REQUIRE EACH OF MY LAW CLERKS TO READ BEFORE THEY TOOK UP THEIR DUTIES.  HE WROTE THAT ESSAY JUST AFTER WORLD WAR II WHEN THE NATURE OF SOVIET COMMUNISM WAS BECOMING CLEAR TO ANYONE WHO HAD THE WILL TO SEE AND HEAR, AND HIS THESIS WAS SIMPLY THAT LANGUAGE INFLUENCES OUR THOUGHTS AND OUR POLITICS, AND VICE-VERSA, AND THAT WHEN WE PERMIT SLOPPINESS AND BENIGN ABSTRACTIONS TO INFILTRATE OUR LANGUAGE, SOONER OR LATER THEY WILL INFILTRATE OUR POLITICS AS WELL, AND THAT WHEN WE TRY TO JUSTIFY THINGS THAT CANNOT BE JUSTIFIED, OR TO REFUSE TO FACE THINGS THAT MUST BE FACED, WE WILL RESORT TO LANGUAGE MEANT TO CONCEAL WHAT WE ARE SAYING FROM OTHERS BUT THAT WINDS UP CONCEALING IT FROM OURSELVES.
AND SO WE HAVE IN PLACE AN ADMINISTRATION THAT ABSORBS THE FOLLOWING FACTS: THE FIRST WORLD TRADE CENTER BOMBING IN 1993, THE ATTACKS ON OUR MILITARY FACILITIES AT KHOBAR TOWERS IN SAUDI ARABIA THAT KILLED 19 U-S SERVICEMEN, THE ATTACK ON THE U-S-S COLE THAT KILLED 17 MORE, THE NEARLY SIMULTANEOUS BOMBING OF OUR EMBASSIES IN KENYA AND TANZANIA THAT KILLED HUNDREDS, AND OF COURSE THE ATROCIOUS ATTACK ON SEPTEMBER 11, 2001 THAT KILLED NEARLY THREE THOUSAND PEOPLE IN OUR OWN COUNTRY – IT ABSORBS THOSE FACTS, AS WELL AS THE FORMAL DECLARATION BY OSAMA BIN LADEN AND OTHERS WHO SHARE HIS BELIEFS THAT THEY ARE AT WAR WITH THE UNITED STATES, AND REFUSES TO USE THE TERM WAR TO DESCRIBE THE STRUGGLE WE ARE IN,AND REFUSES TO USE THE WORD TERRORISM TO DESCRIBE WHAT IT IS WE ARE UP AGAINST.  

AND SO, WE HAVE PHRASES THAT ARE SUBSTITUTED FOR STARK REALITY AND APPEAR TO BE MEANT TO CONCEAL IT.  INSTEAD OF A WAR, WE ARE TOLD ABOUT “FOREIGN CONTINGENCY OPERATIONS,” AND INSTEAD OF TERRORISM, THE PERSON IN CHARGE OF HOMELAND SECURITY REFERS TO “MAN-CAUSED DISASTERS.”  

AND THAT KIND OF LINGUISTIC ANASTHESIA MAKES IT A LOT EASIER FOR THE ATTORNEY GENERAL TO MAKE THE ANNOUNCEMENT HE DID.
AND THE RESPONSE OF THE ADMINISTRATION TO THE SHOOTING AT FORT HOOD WAS THAT WE MUST NOT JUMP TO CONCLUSIONS.  
JUST AS WE HAD IN PLACE PROTOCOLS FOR TRYING DEFENDANTS BEFORE MILITARY COMMISSIONS, SO TOO WE HAVE IN PLACE PROTOCOLS THAT PERMIT THE F-B-I  TO GATHER INTELLIGENCE AND TO OPEN INVESTIGATIONS.  HOWEVER, THOSE PROTOCOLS DO NOT PERMIT THE OPENING OF INVESTIGATIONS BASED ON FIRST AMENDMENT ACTIVITY ALONE, AND A GREAT DEAL OF WHAT MAJOR HASAN DID BEFORE THE FORT HOOD SHOOTINGS WAS FIRST AMENDMENT PROTECTED ACTIVITY.  
THAT MAY WELL BE SOMETHING WE HAVE TO RETHINK, WHETHER THERE IS A DIFFERENCE BETWEEN AN INVESTIGATION UNDERTAKEN FOR THE PURPOSE OF GATHERING INTELLIGENCE AND AN INVESTIGATION UNDERTAKEN FOR CRIMINAL PURPOSES MAY PROVIDE A BASIS FOR DISTINCTION.  

BUT BEFORE WE DO ANY OF THAT, WE ARE GOING TO HAVE TO TAKE THE ADVICE OF, AS COINCIDENCE WOULD HAVE IT, GIVEN OUR VENUE, A FRENCH PHILOSOPHER – BLAISE PASCAL – WHO TAUGHT THAT THE FIRST RULE OF MORALITY IS TO THINK CLEARLY.  WE ARE GOING TO HAVE TO FACE THE FACT THAT WHAT WE ARE ENGAGED IN IS A WAR WITH AN IDEOLOGY AND PEOPLE WHO FOLLOW IT IN THE NAME OF RELIGION.  THAT IS WHAT WE ARE GOING TO HAVE TO OPPOSE, AND WITHOUT APOLOGY, AND WITHOUT BELIEVING THAT WE HAVE SOMETHING TO PROVE TO THE WORLD THAT MAKES IT NECESSARY TO ABASE OURSELVES OR MAKE OURSELVES LESS SAFE.  
WE ARE IN A CITY WHERE THE UNITED STATES ACTUALLY WAS BORN – BECAUSE IT WAS THE TREATY OF PARIS THAT FINALLY ENDED HOSTILITIES BETWEEN US AND GREAT BRITAIN.  THIS IS A HIGHLY APPROPRIATE PLACE FOR US TO THINK ABOUT WHAT THE UNITED STATES MUST DO TO MAKE SURE THAT IT CONTINUES TO SURVIVE.

THANK YOU.
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